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GR CASE NO: 579/2014 
PROSECUTOR: STATE OF ASSAM 
ACCUSED PERSON: MD ABDUL ALI & ANR 

DICTATION TAKEN & TRANSCRIBED BY ME: JANMONI DEKA 
 (STENO) 

 
 

DISTRICT: SONITPUR 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

 

GR CASE NO: 579/2014 

(Arising out of  Tezpur PS Case No: 275/2014) 

U/S 447/323 r/w 34 OF INDIAN PENAL CODE, 1860 

 

PROSECUTOR: STATE OF ASSAM 

VERSUS 

ACCUSED PERSONS: 1. MD. ABDUL ALI 

S/O: LT AMIR HUSSAIN 

      2. MUST NAZIMA KHATOON 

    W/O: MD. ABDUL ALI  

ALL ARE RESIDENT OF 

MISSAMARI,  

P.S: TEZPUR 

DIST: SONITPUR, ASSAM 

 

PRESENT:  MRS MEENAKSHI SARMAH, AJS  

         JUDICIAL MAGISTRATE FIRST CLASS, 

         TEZPUR 

APPEARED: 

FOR THE STATE:  SRI H. BORA, ADDL PP 
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FOR THE ACCUSED PERSONS: MD F. HAQUE 

OFFENCE EXPLAINED ON: 11/05/2015 

EVIDENCE RECORDED ON: 09/05/2016 & 20/06/2016 

ARGUMENT HEARD ON: 14/09/2016 

JUDGMENT DELIVERED ON: 21/09/2016 

 

J  U  D  G  M  E  N  T 

 

1. The brief facts leading to the prosecution of the accused persons, namely, 

Md. Abdul Ali and Must. Nazima Khatoon (hereinafter referred to as 

accused persons) in Tezpur P.S. Case No. 275/2014 u/s 

447/326/427/34 IPC is that on 10/3/2014, the accused persons cows had 

entered into the backyard of Mustt Tarab Jaan (hereinafter referred as 

informant) and thereafter in connection with this an argument took 

place between her and the accused persons. Thereafter, the accused, Md. 

Abdul Ali strike her with a sword in her back, resulting into injuries in her 

back.  

 

2. On receipt of an ejahar to this effect from the informant, Officer-in-charge 

Tezpur P.S. registered above noted case and started investigation. The 

Investigating Officer (hereinafter referred to as I/O) then visited the 

place of occurrence, examined the witnesses and after arrest enlarged 

the accused persons on bail. Then on completion of investigation the I/O 

laid charge-sheet against the accused persons u/s 323/447 r/w 34 of IPC 

to stand trial in the court under the said sections of law.  

 

3. The aforesaid accused persons appeared before the court and copies of 

relevant documents were furnished. Particulars of offence U/S 447/323 

r/w 34 IPC were read over and explained to the accused persons to which 

they pleaded not guilty and claimed to be tried.   
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4. The prosecution side has examined four witnesses and exhibited four 

documents in support of its case.   

 

5. The defence case is of total denial as evident from the statement of the 

accused persons recorded under section 313 CrPC. The defence chose not 

to adduce any evidence in support of their case.  

 

6. Upon the case set up by the prosecution I have framed the following 

points for determination in this case in order to arrive at a definite finding 

as regards the matter in dispute- 

 

(i.) Whether the accused persons on 10/3/2014 at 

Mansiri village voluntarily cause hurt to the 

informant in furtherance of their common 

intention and thereby committed offence under 

section 323 r/w 34 IPC?  

 

(ii.) Whether the accused persons on the same date, 

time and place entered into the property of the 

informant in furtherance of their common 

intention and thereby committed offence under 

section 447 r/w 34 IPC?  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7. To establish the culpability of the accused persons the prosecution side 

had examined four witnesses and exhibited four documents. I have gone 

through the same carefully. 

 

8. PW 1, Must Tarab Jaan (hereinafter referred to as PW 1) had 

stated in her evidence that on the alleged date of incident while she was 

sleeping, Rahima Khatoon woke her up and informed that the cow of the 

accused persons had entered their compound and had eaten their kitchen 
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garden plants. Then, she told accused Nazima Khatoon to tie her cow. 

She stated that she does not know what accused Nazima had told to her 

father, Abdul Ali who then he came out after 10 minutes and abused her 

by calling her “Sutmarani”. She also stated that she requested Abdul Ali 

to tie his cows in the night and let them free in the morning, but the said 

accused person, Abdul Ali again started to abuse her in slang words and 

thereafter he lifted his lungi. Then her husband Akash Ali came out on 

hearing hue and cry and then her husband and the accused Abdul Ali had 

a heated argument and the accused again lifted his lungi. Then the 

accused Abdul Ali assaulted her with a sword, as a result of which she 

sustained injury in her neck. Thereafter, she handed over the sword to 

the police and lodged this case.  

 

9. In her cross examination PW 1 had stated that whatever she has 

stated about the incident in the Court, she had stated the same to the 

Mohiri who had written the same in her ejahar. The police then came to 

the place of occurrence and recorded the statement of witnesses.  

 

10. PW 2, Must Rahima Khatoon (hereinafter referred to as PW 2) 

had stated in her evidence that a calf of the accused persons entered into 

the house of the informant and had eaten her plant and other vegetables.  

When the informant asked accused Nazima to tie her cows in the night 

then the accused persons abused the informant as “Sutmarani” and with 

other words. She also stated that accused Abdul Ali had strike the 

informant with a sword while her goat were trying to enter the accused 

persons land.   

 

11. In her cross examination PW 2 had stated that she is the sister-in-law 

of the informant and they resided in a house nearby the informant’s 

house. She stated that police had interrogated her in connection with this 

case. She admitted that whatever she had stated in the Court is being 

told to her by the informant with whom she has good relation.  
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12. PW 3, Must Nabi Jaan (hereinafter referred to as PW 3) had stated 

in her evidence that on the date of alleged incident she came in the 

house of the informant and saw the accused persons and the informant 

arguing amongst themselves with regard to cows and goats. Then the 

accused Abdul Ali lifted his lungi. The accused Abdul Ali then strike the 

informant with a sword while her goats were trying to enter the accused 

persons land.  

 

13. In her cross examination PW 3 had deposed in her evidence that the 

distance between her house and the house of the informant is almost 2 

pharlough. She stated that police had interrogated her in connection with 

this case. She stated that she had stated before police “She came in the 

house of the informant and saw the accused persons and the informant 

arguing amongst themselves with regard to cows and goats which is quite 

frequent.”  She further stated that the informant is her daughter’s 

mother-in-law.   

 

14. PW 4, Sri Achyut Borah hereinafter referred to as PW 4) is the 

investigating officer of this case and his evidence is merely formal in 

nature. He proved Exhibit 1 as the ejahar, Exhibit 2 as the sketch map, 

Exhibit 3 as the medical report and Exhibit 4 as the charge-sheet.  

 

15. From the evidence of PW 1, who is the informant of this case and Exhibit 

1 lodged by her, it is seen that nowhere in her Exhibit 1, PW 1 had 

uttered a single word regarding the act of utterance of obscene words by 

the accused persons upon her and the accused Abdul Ali’s act of lifting 

lungi on the date of alleged incident. However, it is important to mention 

that in order to secure conviction under section 294 IPC, two ingredients 

are required to be proved, - (i.) that the offender had done any 

obscene act in any public place; (ii.) that he has so caused 

annoyance to others. Further, in Preethimon and another Versus 

State (2008 CrLJ 1233) it was observed that “a vague or general 

statement in the FIR that the accused showered obscene words 

is not enough to constitute an offence u/s 294 IPC. It is 
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necessary to state the words uttered by the accused. The 

prosecution would not be justified in bringing in the evidence for 

the first time in the words allegedly spoken to by the accused, if 

the same is not recorded in the First Information Report in a 

case instituted upon in police report. The complaint or the FIR, 

as the case may be, shall contend the words spoken to by the 

accused, which, according to prosecution, would attract the 

offence u/s 294 IPC.” After going through a detail understanding of 

section 294 of IPC and the omission on the part of the informant, I am of 

the considered view that the omission on the part of the informant with 

regard to utterance of obscene words by the accused persons is a 

material omission and the subsequent introduction of such allegation 

indicates that the informant is improving upon her earlier statement. 

Moreover, the introduction of subsequent, new facts gives an impression 

that the informant is trying her level best to somehow secure the 

conviction of the accused persons in this case. Further PW 2 who had 

stated that the accused persons had uttered the words “Sutmarani” to the 

informant and the accused Abdul Ali had lifted his lungi, the said witness 

in her cross examination had clearly admitted that whatever she had 

deposed in the Court is upon the instructions she had received from the 

informant before adducing her evidence in court. If such is the personality 

and weight of a witness then there is no question to believe the evidence 

adduced by her regarding the incident. Further, the evidence of PW 3 is 

void of the element of utterance of obscene words as alleged against the 

accused persons.  

 

16. With regard to the offence under section 323 of IPC, it is seen that Exhibit 

3, which is the injury report of the informant had totally punctured the 

prosecution’s case regarding the allegation of hurt made by the informant 

against the accused persons. PW 1 who had strongly claimed in her 

evidence that the accused persons had assaulted her with sword, 

resulting into injuries in her neck and at the same time, the absence of 

any injury upon her as per Exhibit 3, had totally covered the prosecution 

case with a shadow of doubt. It is quite questionable as to how after a 
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strike with a sword, which is a sharp weapon not even a minute cut injury 

is reported in Exhibit 3. Moreover, none of the eye witnesses examined as 

PW 2 and PW 3, have pictured out in their evidences of any visible injury 

being sustained by the informant by the accused persons. In addition to 

this, the absence of any seized weapon, the sword in the present case 

had also adds to the woes to the prosecution’s efforts to bring home the 

charge leveled against the accused persons when the informant had 

vehemently claimed that she had handed over the sword to the police 

authority. Thus, the visible inconsistency between the evidence of the 

principle witness and the injury report together with the evidence of the 

independent witnesses, had led me to come to a adverse conclusion as to 

whether any kind of injury was actually sustained by the informant or not.  

 

17. Coming to the offence of criminal trespass which is punishable under 

section 447 of IPC, it is very important to first go through the definition of 

criminal trespass as defined under section 441 of IPC, wherein it is stated 

that,  

441. Criminal trespass.- Whoever enters into or upon property in 

the possession of another with intent to commit an offence  or to 

intimidate, insult or annoy any person in possession of such 

property,  

 or having lawfully entered into or upon such property, 

unlawfully remains there with intent thereby to intimidate, insult 

or annoy any such person, or with intent to commit an offence,  

 is said to have commit “criminal trespass”.  

After going through the aforesaid section of law, it is seen that in the 

present case in hand the place of occurrence as per the sketch map 

marked as Exhibit 2, is shown to be an open space. From the evidences 

of the witnesses also, it cannot be clearly make out as to whether the 

offence has taken place in the property of the informant or not since none 

of the prosecution witnesses have clearly stated that the offence had 

taken place inside the property of the informant. So situated, therefore, in 

the absence of any strong materials, it cannot be concluded that the 
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accused persons have entered into the property of the informant to 

commit offence on the date of alleged incident.   

 

18. It is further seen that Exhibit 1 was not written by the informant and the 

same had been admitted by her, in her cross examination, wherein she 

had clearly stated that Exhibit 1 was written by a mohori as per her 

instructions. If that is so then it was the duty of the prosecution to 

examine the said Exhibit 1 writer to at least confirm that he/she had 

written Exhibit 1 as per the version being stated by the informant. Infact 

Exhibit 1 lacks the signature or any note by the writer that he had written 

Exhibit 1 as per the informant’s instruction. Therefore, the failure on the 

prosecution to examine the writer of Exhibit 1 cannot be ignored when 

there are fatal inconsistency between the evidence of the informant and 

the Exhibit 1 lodged by her. Moreover, the failure on the part of the 

investigating authority to examine the husband of the informant, Md 

Akash Ali, who was very well present at the time of incident had also 

somewhere weakened the prosecution case when it had emerged out 

from the evidences of the informant that her husband was very much 

present at the time of incident.  

 

19. Thus, after a detail discussion of the evidences on record, what had 

emerged out that an argument had arose between the parties with regard 

to accused persons’ goats and cows eating plants of the informant’s 

house, which had led to the birth of this case.  PW 3 had also highlighted 

the frequent fight between the accused persons and the informant for the 

cows and goats. Hence, the instant case reflects nothing but an 

exaggeration on the part of the informant of a simple verbal argument 

between the parties.  

 

20. As such in view of the discussions made above it is held that the 

prosecution has failed to prove that the accused persons have committed 

the alleged offences of voluntarily causing hurt, criminal trespass at the 

relevant time as alleged in the ejahar.   
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21. DECISION:  The prosecution has failed to prove that the accused 

persons have committed the alleged offences of voluntarily causing hurt, 

criminal trespass house trespass at the relevant time as alleged as such 

all the points for determinations are answered in the negative and in 

favour of the accused persons.  

 

ORDER 

 

22. In view of the discussions made above and the decision reached in the 

foregoing issues it is held that the prosecution has failed to prove the 

charges against the accused persons, namely Md Abdul Ali and Must 

Nazima Khatoon; as such the aforesaid accused persons are acquitted of 

the charges under section 323/447 r/w 34 of IPC and are set at liberty 

forthwith. 

 

23.  The bail bond of the aforesaid accused persons and their surety shall 

remain in force for another six months from today. 

 

24.  The case is disposed of on contest without cost. 

 

Given under my hand and the seal of this court on this the 21st 

day of September, 2016 at Tezpur.  

 

 

 

(Mrs Meenakshi Sarmah) 

 Judicial Magistrate First Class,  

Tezpur, Sonitpur 
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APPENDIX 

 

PROSECUTION EXHIBITS: 

1. EXHIBIT 1 - EJAHAR 

2. EXHIBIT 2- SKETCH MAP 

3. EXHIBIT 3- INJURY REPORT OF MUSTT TARABJAAN BEGUM 

4. EXHIBIT 4- CHARGE-SHEET 

DEFENCE EXHIBITS 

NONE 

COURT EXHIBITS: 

NONE 

PROSECUTION WITNESSES 

1. PW 1- MUSST TARABJAAN BEGUM 

2. PW 2- MUSST RAHIMA KHATOON 

3. PW 3- MUST NABI JAAN 

4. PW 4- SRI ACHYUT BORAH 

DEFENCE WITNESSES 

NONE 

COURT WITNESSES 

NONE 

 

(Mrs Meenakshi Sarmah) 

 Judicial Magistrate First Class 

Tezpur, Sonitpur 


